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REPLY BRIEF FOR APPELLANTS 


Appellee's brief argues that because of the rule of 

Erie Railroad Company v. Thompkins, 304 U.S. 64, 82 L. Eda. 
1188, requiring the Federal Courts to apply the Arizona 
substantive law, and the pronouncements of the Arizona 
Supreme Court in Stephens-Franklin Motors, Inc. v. Lambros, 
71 Ariz. 389, 228 P.2d 267; Patterson Motors, Inc. v. Cor- 
tez, 2 Ariz. App. 298, 408 P.2d 231; and Price v. Untversal 
C.1.T. Credit Corp., 102 Ariz. 227, 427 P.2d 919, that the 


owner of the automobile on the date of the collision between 


the appellants and Kenneth Russell Lewis, who was employed 
my Potts Motors of Phoenix, Arizona, was Potts Motor Company 
Bac Nov sappellee*s insured, Olson Motors of Williams, Ari- 
iicmeeamovech, the automobile dealer's policy of liability 
insurance insuring Olson Motors does not apply. The ap- 
merent reason being that under the Arizona cases cited, 
ostensible ownership had passed to the buyer even though 
the Arizona Certificate of Title Act requires certain pro- 
e-dures to be followed before a title is transferred toe 
Sreemevwmouner. Then, going one step further, appellee 
eites A.R.S. § 28-1170(B), which talks about the require- 
ments of an owner's policy of liability insurance and in- 
fers that since as between the automobile buyer (Potts 
Motor Company) and the automobile seller (Olson Motors), 
title passed prior to any compliance with the requirements 
of the Arizona Motor Vehicle Transfer of Title Act, that 
the public policy decisions referred to in appellants’ 
brief, Schecter v. Killingsworth, 93 Ariz. 273, 380 P.2da 
136, and Jenkins v. Mayflower Insurance Exchange, 93 
ez 207, 350 P.2d 145, do not apply. 

Popeltents can find no fault with the rule in Erte 
v. Thompkins, but the problem with the above argument is 


that the Arizona Supreme Court, in its effort to protect 


a 


the public through the pronouncements of its decisions 
starting with Sehecter v. Killingsworth, supra, and Jen- 
kins v. Mayflower Insurance Exchange, supra, have stated 
ihe public policy in the State of Arizona is such that a 
Poticyeot M@eiapi lity insurance inures mainly to the benefit 
of the insured person. In Jenkins the court specifically 
refused to consider distinctions in language which might 
Appear in a policy called a "motor vehicle liability 
wotlicy" or an “automobile liability policy” or a “policy 
of insurance," the court saying: 

"Where the basis upon which this act has 

been declared constitutional is, ‘pre- 

venting financial hardship and possible 

reliance upon the welfare agencies,’ we 

@annot constitutionally allow artful dis-— 

tinctions between 'motor vehicle liability 

polrcy,’ "automobile llability policy!’ er 

ioomicy Of insurance’ to defeat the pure 

pose of the act. To do so would make 

our opinion in Schecter v. Killingsworth, 

supra, a sham. 

"We hold, therefore, that the omnibus 

elause is a part of every motor vehicle 

iteility policy, by whatever name it 

may be called." 

After those two decisions, the Arizona Supreme Court 

had many additional occasions to redefine the law in Ari- 


zona as it related to the pronouncements in both Jenkins 


and Schecter. Those subsequent decisions squarely show 


Maeae the public policy of Arizona was such that niceties 
B, technical ownership of the automobile would not de- 
tract from the ability of an insured person to obtain 
mee benerits of the policy of insurance. 
In Sandoval v. Chenoweth (May 25, 1967), 102 Ariz. 

241, 428 P.2a 98, a default judgment had been taken 
against the tort feasor and no notice of any nature was 
given to the insurance carrier. As between the tort feasor, 
insured, and the insurance company an actual breach of the 
policy terms existed. Notwithstanding, the Arizona court 
mrcmehar because of the established public policy stated 
in Schecter, and notwithstanding any acts on the part of 
eee driver or his relationship with the insurance carrier, 
Mae public policy of the State would still be carried out. 
The court there quoted from Wildman v. Government Employees’ 
memmcoew4o Cal. 2d 31, 307 P.2ed 359, stating: 

ne * # [T]he enttre automobile financial 

teepensitoility law must be liberally con-— 

Serueca to foster its main objective of 

Fieane. monetary protection to that ever 

changing and tragically large group of 

persons who while lawfully using the 

highways themselves suffer grave injury 

through the negligent use of those high- 

ways by others.'" 


The next pronouncement of the Arizona Supreme Court 


came in Dairyland Mutual Insurance Company v. Andersen, 


po ae 


Meee riz. 515, 433 P.2d 963 (1967). This was a garnishment 
proceedings against the insurance company with the insurer 
Bontending that its policy applied only in the event that 
the automobile was owned by the driver and that with re- 
spect to a non-owned automobile, its insurance was excess. 
The insurer was attempting to draw a distinction between 
an owner's policy of liability insurance and any other type 
Bel reviity insurance policy. The court did not allow 
meen a distinction to be made, holding that if the auto- 
mobile was used by the driver with permission, the policy 
Sf insurance was available to the injured party. 

iter submitted that the public policy of Arizona with 
mespect to insurance proceeds being used for the benefit 
of those persons who may suffer financial hardship which 
may result by the use of automobiles by financially irre- 
Sponsible persons is so strongly ingrained in the Arizona 
decisions that the niceties of whether or not the title 
passed immediately upon the transfer of the car to Lewis 
Or passed at such time as all the requirements were met 
with respect to the right of appellants herein to recover 
Must be resolved in favor of the appellants. 

See further the cases of Canal Insurance Company v. 


State Farm Insurance Companies, 7 Ariz. App. 102, 436 P.2da 


494; and Harleysville Mutual Insurance Co. v. Clayton, 440 
P.2d 916 (May 8, 1968). 

If this were an action between the buyer and seller 
of the car, the appellee's argument could be a favorable 
mie but when an injured third person is involved, the 
Public policy of the State of Arizona takes over, and the 
misurance on the automobile covers the injured person. 

iteoroumtidsbe noted that other courts have reached 
familar decisions to the one which appellants request of 
this court. And this analogy has been based on the duties 
meopinecdeor their insured versus the rights and liabilities 
ee between buyer and seller from a commercial sales view. 
Were the requirements of the Arizona statutes, specifi- 
cally A.R.S. § 28-314, such as to make the buyer (Potts 
Motor Company) perform certain acts with respect to the 
repistration in order to transfer title, the appellee's 
position might be stronger. However, A.R.S. § 28-314 spe- 
cifically requires the transferor to do the various and 
necessary recited acts in order to transfer the certifi- 
Mire of Gitle. This was the distinction relied on by the 
Missouri Court in Sabella v. Amertecan Indemnity Company, 
372 S.W.2d 36. In Sabetla, a garnishment action was in- 


Bieitvuted against a garage liability policyholder's insurer 


ae 


Py 2 plaintiff who had recovered a judgment against the pur- 
chaser of an automobile from the named insured. The purchaser 
Seemiaou rece)ved the certificate of title through the mail 
for about one week after he bought the automobile from the 
Sealer and after the collision with the plaintiff had oc-— 
meereoad. The court held that the policy of insurance inured 
Mme Deven it of the Injured party because the previous 
Mera the insured, had not done or completed the actions 
merch the insured was supposed to do, and as such, the in- 
Bured's liability carrier could not escape the requirements 
Of paying under the policy even though as between the par- 
ties ostensible title to the motor vehicle may have passed. 

So also did the Fourth Circuit hold in the 1965 case 
of Clouse v. American Mutual Liability Insurance Co., 344 
M.od 18. There, construing South Carolina law, the court 
meld that the dealer's policy applied until all the re- 
Guirements of the act had been complied with as the burden 
was upon the automobile dealer to comply with the required 
Bets. 

See also Allstate Insurance Co. v. Hartford Accident & 
Meer co., 311 S.W.2d 41, where the dealer's policy of Insur- 
ance was held primarily liable as between the dealer's policy 


and the buyer's policy when the requirements of the Missouri 


mealuces were not complied with. 

A garage liability policy should be construed strictly 
against the insurer writing it in case of doubt. See Con- 
Mmeruitonar Indemnity Co. v. Lane, 67 F.2d 433 (C.C.A. 6th 
1933). The public policy of Arizona requires this court to 
Besolve this action in favor of the appellants who are the 
Pmurecdeinnocent parties, and not in favor of the automobile 
Gealer's insurance carrier that wishes to evade liability 
based on a legal nicety in sales law as between the buyer 
mia seller of an automobile. 

iG is respectfully submitted that this court should 
reverse the District Court below and enter judgment in favor 
ee che appellants. 

Respectfully submitted, 
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